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This has been an action-packed 

month for Activism Monthly, 

beginning with the twentieth 

annual Sohn Conference on May 4, 

carrying through the busy quarterly 

filing period for US managers, and then 

taking in the second annual Activist 

Investing in Europe conference. In 

between, the biggest proxy battle of 

the year came to a conclusion, with 

DuPont triumphant over Trian Fund 

Management. Rest assured, no piece 

of knowledge worth retaining has been 

left on the floor of our editing suite, 

and this month’s issue is bursting with 

insight as a result.

The mood at Sohn, apart from 

that curious mix of worthiness and 

excitement which comes from selling 

investment ideas for a good cause, 

was pretty mixed on the outlook 

for asset managers. Perhaps Leon 

Cooperman put it best, when he said 

he thought his stock picks were good 

ones, but if we get into a vicious bear-

market, they might well turn out to be 

losers. That aside, Cooperman said 

he thought the current average price-

to-earnings ratio was about right, and 

that Japan and Europe were catching 

up with US equities. Not bad news, 

exactly, but hardly salesmanship of the 

highest order.

In this environment, activism 

claims for itself special qualities. It 

is supposedly uncorrelated to the 

general market, and can therefore 

outperform even in a downturn. In 

theory, it combines two distinct skills, 

stock-picking and generating change 

through engagement and campaign 

management. And most importantly, 

companies are giving the activists what 

they want, so where’s the risk? 

According to one data source, 

eVestment, investors actually took 

money out of activist funds in April, 

apparently leaving flows flat for the 

year. In the midst of proxy season, that 

is an unexpected result and may be an 

aberration. Now, no-one is panicking 

yet, but the fact remains that the 

bigger, more established activists have 

mostly monopolised the fundraising 

opportunities to the detriment of new 

entrants. Given there is clearly no 

shortage of ideas, it will be interesting 

to see whether many funds move up 

an AUM bracket in the next six months.

With the mood at the Activist Investing 

in Europe conference such as it was, 

it seems unlikely all that money is 

flowing into new funds preparing to 

launch activist strategies in Europe. 

Read our summary to understand why 

the corporate governance functions of 

institutional investors, rather than legal 

restrictions, are holding back the tide.

This year has seen CalSTRS 

expanding its role partnering with 

activist investors, a topic covered in 

our campaign in focus feature. At both 

Perry Ellis and DuPont, it has ended 

up on the losing team, but whether 

that matters remains to be seen. More 

broadly, does Trian’s defeat herald the 

end of activism as we know it, and the 

reassertion of unresponsive corporate 

fiefdoms? Given how close the final 

vote was, few onlookers will want to 

draw definitive conclusions. But we 

certainly tried, taking in some of the key 

memos in the aftermath and exploring 

what might happen next.

Our activist interview is with Land 

and Buildings’ Jonathan Litt, who 

conceded early in a proxy contest 

with MGM Resorts last month. Litt has 

become a prominent name in activism 

this year, launching three solicitations 

and engaging several other companies. 

I asked him whether sticking to real 

estate wasn’t limiting opportunities for 

activism and what he might do next.

Next month’s edition of Activism 

Monthly Premium will be our half-year 

review. As a recap of proxy season and 

a forecast of the trends most likely to 

carry through the remainder of 2015, it 

is surely one not miss. 

jblack@activistinsight.com

Editor’s letter
Josh Black, Activist Insight.
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On May 13, 2015, an activist 

hedge fund celebrated the 

election of two directors 

to the board of one of its portfolio 

companies. For once, it wasn’t Nelson 

Peltz who was triumphant.

In New York, Peltz’s firm Trian Fund 

Management issued a statement on 

its defeat at E.I. du Pont de Nemours 

and Company, a $68 billion chemicals 

conglomerate, where it had hoped to 

win up to four board seats. It was the 

first time the activist had ever lost a 

proxy contest, and it tried hard to claim 

a moral victory from the vote. “Trian’s 

involvement in DuPont over the past 

two years has created substantial value 

for all stockholders,” the statement 

read. “Regardless of the voting 

results, we believe that going forward, 

DuPont stockholders will be less 

tolerant of continued missed earnings 

guidance, extraordinary charges, 

value-destructive acquisitions and 

divestitures, executive compensation 

that is not aligned with performance, 

and operating metrics such as revenue 

growth and margins that fail to meet 

DuPont’s own targets.”

Even in the euphoria of victory, 

DuPont’s counsel acknowledged that 

it had been a difficult fight, highlighting 

the potency of activist investors in 

contemporary markets. “The fact that 

DuPont, a leading American company 

with a distinguished board and 

management, a strong track record 

and a long history of world-class 

innovation won only by a close vote 

after a long fight in the face of contrary 

recommendations from the major 

proxy advisory services underscores 

the challenges faced by all companies 

dealing with activists in the current 

environment,” a group of lawyers at 

Wachtell, Lipton, Rosen & Katz wrote 

in a memo for clients of the firm that 

was later adapted for the Harvard 

Law School Forum on Corporate 

Governance and Financial Regulation. 

So challenging, in fact, that one of 

the firm’s senior partners, Martin 

Lipton—perhaps the most vocal critic 

of activists—appeared to suggest that 

the company should settle with Trian 

in an article last month, though he 

later said that he had not advocated 

a settlement.

A rare outcome

DuPont’s victory was indeed a 

comparatively rare outcome. 

According to Activist Insight data, 

around 40% of contests since 2010 

have gone wholly in the favor of 

management, with the remainder 

seeing either an activist victory or 

some form of settlement. Some 

advisers predicted that DuPont would 

be victorious from an early stage, 

but the mood in New York a week 

before the vote was uncertain, after 

proxy voting advisers Institutional 

Shareholder Services and Glass 

Lewis backed Trian’s Nelson Peltz 

and the activist bombarded Delaware 

newspapers with advertisements 

aimed at retail shareholders.

Throughout the fight, observers gave 

DuPont’s CEO Ellen Kullman high 

marks for her resilience, even though 

Trian repeatedly brought up sales of 

Kullman’s personal shareholding in 

the stock. More importantly, perhaps, 

was that shareholders ultimately felt 

Kullman had performed well in her 

six years at the top, and that a vote 

Trian had styled as a “referendum 

on performance and accountability” 

would be unfair and unproductive 

if it hampered her leadership. 

Sharon Stern, a Partner at New York 

communications firm Joele Frank, told 

a conference shortly after the vote 

that “part of the success of DuPont is 

that when Ellen became CEO in 2009, 

she laid out a strategy and began 

executing, so when the campaign 

came along, what was coming from 

DuPont was nothing different from 

what shareholders had been hearing 

and DuPont had been executing all 

that time.”

Don’t mess with 
Delaware
The lessons from Trian’s defeat at DuPont.
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Francis Aguilar, a lawyer at Sullivan 

and Cromwell, argued shortly after 

the vote that “DuPont’s victory shows 

that boards and management teams 

who present a clear case that their 

business strategy will create superior 

value over a near- to medium-term 

time horizon can prevail over activist 

investors.” Larger companies, which 

have been increasingly keen to settle 

proxy contests in recent years, might 

be emboldened by the decision, he 

added, noting that DuPont gave 

comfort to those with “strong boards 

and management teams that have 

outperformed the market.” 

Exceptions to the rule

But Aguilar also noted that DuPont’s 

relatively large retail shareholder 

base, which accounted for perhaps 

33% of the available votes and was 

said to have turned out in force for the 

incumbent directors, was a unique 

factor in the case. Other companies 

facing an activist “must have 

proactive and consistent engagement” 

with institutional investors, he argued, or 

be lulled into a false sense of security. 

Indeed, the trends that have 

conspired to make companies settle 

with activists—ruinous costs, endless 

distractions, bad publicity, pressure 

from institutional investors and 

uncertain outcomes—will continue 

for years to come. As noted above, 

Engaged Capital picked up board 

seats in a vote at Rovi on the very 

same day. So fights will continue to 

be judged on their merits.

The “wrong target” thesis is given 

weight by the fact that DuPont’s 

earnings forecasts dropped not long 

before the vote purely on economic 

conditions. That may have scared 

some investors into playing it safe, 

even though Trian refocused its 

campaign on the company’s bottom-

line and flooded investors with 

material to that effect. Perhaps former 

employees, nervous about their 

pensions, played their part in Trian’s 

downfall, despite the activist’s efforts 

to court them. But as the battle was 

lost most conclusively with the index 

funds, it was more likely that the 

company’s governance profile and 

execution were to the fore. 

The clear losers in all of this are proxy 

advisers Institutional Shareholder 

Services and Glass Lewis, who were 

castigated for their backing of the 

dissident (true to form, some said) 

and overridden at the vote. This may 

not necessarily hurt their business in 

the short-term, given how dependent 

most institutions are for the sheer 

volume of situations they vote on 

each year, but it could lead to hard 

questions about their methodology 

and their influence in the long-term.

Clearly, it would reflect well on 

Trian if it remained in the stock and 

held DuPont’s management to its 

promises, although it will also have 

a fiduciary duty to make the smart 

investor’s decision. Having argued 

that cost-reductions should be made 

and with a strong dollar pressuring 

the company’s earnings, Trian is well-

placed to get some of what it wants 

anyway. And despite the unfriendly 

governance structure at Chemours, 

Trian could continue its agitation there 

after the spin-off and be reasonably 

assured of getting a better reception 

from institutions. Both sides might 

still benefit from the campaign, an 

outcome that is after all what activists 

continue to argue their interventions 

deliver more often than not. 

Companies 
facing an 
activist must 
have proactive 
and consistent 

engagement with 
institutional investors”
“

“ACCORDING TO ACTIVIST INSIGHT DATA, AROUND 
40% OF SOLICITATIONS SINCE 2010 HAVE GONE 

WHOLLY IN FAVOR OF MANAGEMENT”



Conference review
What was said at Activist Investing in Europe Conference 
2015.

Two years after a wave of 

shareholder activism was first 

predicted to reach European 

shores from its spiritual home in the US, 

the activists themselves are still trying 

to find a magic formula for convincing 

fellow investors that their strategy works. 

According to a number of speakers at 

ArrowCon Partners’ second event 

in London, the proverbial benefit of 

the doubt is still provided liberally to 

management teams in Europe. Blake 

Nixon, a long-standing UK activist, said 

institutional investors in a perpetually 

underperforming company were likely 

to give executives two-to-three years to 

turn things around before intervening.

Wolves in sheep’s clothing

With billions of pounds’ of institutional 

money represented through Standard 

Life, Fidelity Worldwide, Newton 

Investments and USS Investments, 

the high hurdles activists face were 

described starkly. “I’m a natural-born 

skeptic, as are many in the governance 

community,” said Newton’s Ian Burger. 

“Activists still have some reputational 

issues; to an extent they are viewed as 

wolves in sheep’s clothing.” 

According to Standard Life’s Jonathan 

Cobb, institutions often support 

management by default, even while 

encouraging them to consider ideas 

and nominees put forward by activists 

that could add value. Running major 

public companies could prove “more 

complicated than activists expect,” he 

noted, adding activists who succeed 

in winning board seats should act as 

shareholder representatives, and expect 

to be excluded from certain functions 

open to other directors.

This public skepticism is in clear 

contrast to the US environment, where 

CamberView Partners founder Abe 

Friedman argues that the playing field is 

“slanted towards activists,” thanks to the 

“governance-industrial complex” that 

has seen boardroom decisions become 

more like box-ticking exercises over the 

past decade. In Europe, voting decisions 

can be taken at a more devolved level, 

with Fidelity’s Trelawny Williams telling 

the crowd, “Don’t underestimate how 

much time we spend looking inward 

and trying to broker a decision on 

how we vote.” Peter Bell, the head of 

European activist defense for Bank of 

America, suggested that European 

companies were simply better at talking 

to shareholders than US firms.

That openness does not extend to 

the public sphere, however, where 

even proxy advisory firm Institutional 

Shareholder Services complains 

about its lack of access to European 

corporates. “In the US, activist-run 

contests are like political campaigns,” 

Nelson Seraci, the head of European 

contested solicitations at ISS, told 

attendees at the conference. “In Europe, 

these campaigns resemble political 

campaigns in communist countries.” 

A lawyer in the audience agreed with 

Seraci, telling Activist Insight the quip 

rang true. “And just like communist 

countries, you can get things done,” he 

said. “as long as it’s behind the scenes.” 

The cost of going public

One theory sometimes advanced to 

explain Europe’s relative lack of activist 

activity, particularly in the UK where 

legal defenses are light and capital 

markets more vibrant, is that institutional 

investors are more blunt with companies 

in their portfolios. Daniel Summerfield 

said USS was not averse to suggesting 

nominees to boards, while Williams 

explained that  while Fidelity was willing 

to go public with its complaints, it 

considered the potential costs carefully. 

Last time the firm made its thoughts 

about a particular stock known, the 

board immediately agreed to make the 

changes it had been stalling on, but also 

ensured the company was perennially 

referred to as “troubled” in newspaper 

reports. “It didn’t necessarily help the 

company,” Williams conceded.

According to a survey by research group 

Rivel Research, just two in ten European 

investor relations contacts are somewhat 

or very concerned about the prospect of 

facing an activist, when almost twice as 

many of their US peers are feeling the 

heat. Even so, the attention activism has 

been getting seems to have had some 

affect. According to the survey, slightly 

under 40% of European companies have 

taken steps to reduce their vulnerability 

to activism or are considering doing so. 

It seems directors can’t be too careful. 

ArrowCon
E V E N T S
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Europe in numbers
Four key charts from our presentation at the Activist 
Investing in Europe conference.
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US and European activists have tended to respond similarly to 

local conditions, resulting in these two trends moving in lock-

step. That may change in 2015, however, with European investors 

much more active.

The last three years have seen demands from US activists more 

likely to be at least partially successful, something that shows no 

sign of changing in 2015.

The first five months of each year are a pretty reliable indication 

of how many companies will end up being targeted by activists 

in a given year. If this momentum is maintained, 2015 could be a 

record year.

The UK is the eye of the storm when it comes to activism in 

Europe, with significantly more public campaigns than other 

countries. The level of activism in Germany is a surprise to many, 

reflecting arbitrage opportunities.
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Activism in numbers
All-consuming

Lightning conductors

The withdrawal of Legion Partners’ 
nominees at Perry Ellis is the latest 
in a series of disappointments for 
activists in retail. US consumer 
goods stocks continue to be 
targeted by activists, but are 
not for the faint-hearted, judging 
by this analysis of their average 
annualized performance. A more 
consistent record in 2015 may 
tempt more activists into the 
sector, however.

23

DuPont was one of 20 basic materials companies with 
a  market-capitalization of more than $10 billion to be 
targeted by an activist since 2010. The largest share of 
activists’ targets in this sector are worth less than $250 
million.

Keep it basic

JANA Partners’ investment in 
Qualcomm is the latest and biggest 
by an activist in a semiconductor 
company, but the industry as a whole is 
proving popular, with campaigns rising 
more than five-fold between 2010 
and 2014. Starboard Value is another 
activist focused on these stocks.
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